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RESUMEN

En este trabajo de grado de la Maestria en Derecho Penal se realizdé un analisis
respecto de los alcances de la pena en el estado social y democratico de derecho
en Colombia, teniendo en cuenta que el objetivo final de la pena debe ser la
reeducacion y reinsercion social del condenado, como ser humano, ser. De la
misma manera, durante el desarrollo de la investigacion se profundiza en la
evolucion de la pena a lo largo de la historia, también se tienen en cuenta decisiones
del derecho internacional y de la legislacion colombiana, en cuanto a la
obligatoriedad de normas, privacion penal de la libertad. establecer los limites del
Estado como agente represivo, y fortalecer los vinculos o diferencias de nuestra
politica criminal. Por otro lado, se examina la relevancia del principio de necesidad
de la pena, el cual ha presentado diferentes significados, el cual se basa en el
analisis y prevision de la posibilidad de reincidencia de la conducta delictiva, a partir
de la declaracién del sujeto individual y sus derechos. como miembro de la
sociedad. La investigacion abarca un objetivo general en el cual se trata de analizar
el concepto de pena, resocializacion y reincidencia en el marco del procedimiento
penal colombiano y el Estado social y democrético de Derecho, que a través de la
investigacion se canaliza mediante un método de investigacion cualitativo, con el
propésito de profundizar en la aplicacion. de la pena en Colombia, y su objetivo
resocializador, llegando a la conclusion de que en el pais se vulnera la dignidad
humana en el sistema penitenciario, vulnerandose derechos constitucionales
fundamentales, los cuales deben ser cumplidos en un estado social de derecho. Por
ello, los elementos precisos para la consecuencia juridico-penal, que la mayoria de
las veces proviene de la prohibicion de la libertad. La investigacion trae como
objetivo reflexionar sobre el fin principal de la pena en un estado social de derecho
como lo es Colombia, teniendo en cuenta que su principal fin es la reinsercion social,
fundado en el Cadigo Penal Colombiano, el cual manifiesta en su articulo 4° que “La
pena cumplird las funciones de prevencion general, retribucién justa, prevencion
especial, reinsercion social y proteccion al condenado. La prevencion especial y la
reinsercion social operan en el momento de la ejecucion de la pena de prision”.
Asimismo, se realiza con el objetivo de constatar si en el pais se esta cumpliendo
con el propdsito de la pena, y de su fin de rehabilitacién. Se profundiza sobre la
panoramica inhumana que viven los sentenciados a una pena, y la falta de viabilidad
del sistema penitenciario del pais, que constantemente coloca en censura el
principio constitucional de la dignidad humana, situacion que hace absolutamente
necesario un replanteamiento de la politica criminal que rige nuestro pais.
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Palabras claves: dignidad humana, Estado social de derecho, pena privativa de la
libertad, reinsercion social, resocializacion.

ABSTRACT

In this Master's degree thesis in Criminal Law, an analysis was made regarding the
scope of punishment in the social and democratic state of law in Colombia, taking
into account that the final objective of punishment must be the re-education and
social reintegration of the convicted person, as a human being. In the same way,
during the development of the research, the evolution of punishment throughout
history is explored, decisions of international law and Colombian legislation are also
considered, regarding the obligatory nature of norms, criminal deprivation of liberty.
On the other hand, the relevance of the principle of necessity of punishment is
examined, which has presented different meanings, which is based on the analysis
and prediction of the possibility of recidivism of criminal conduct, based on the
declaration of the individual subject and his rights as a member of society. The
research covers a general objective which attempts to analyze the concept of
punishment, resocialization and recidivism within the framework of the Colombian
criminal procedure and the social and democratic State of Law, which through the
research is channeled through a qualitative research method, with the purpose of
deepening the application of punishment in Colombia, and its resocializing objective,
reaching the conclusion that in the country human dignity is violated in the
penitentiary system, violating fundamental constitutional rights, which must be
fulfilled in a social state of law. Therefore, the precise elements for the legal-criminal
consequence, which most of the time comes from the prohibition of freedom, have
other concepts, and are applied taking into account the constitutionally proposed
State model, based on the social and democratic perspective of law, within the
framework of respect for human dignity in a social state of law. The aim of the
research is to reflect on the main purpose of punishment in a social state of law such
as Colombia, taking into account that its main purpose is social reintegration, based
on the Colombian Penal Code, which states in its article 4 that “The punishment will
fulfill the functions of general prevention, fair retribution, special prevention, social
reintegration and protection of the convicted person. Special prevention and social
reintegration operate at the time of the execution of the prison sentence.” Likewise,
it is carried out with the objective of verifying whether the purpose of the punishment
is being fulfilled in the country, as well as its purpose of rehabilitation. The inhuman
panorama experienced by those sentenced to a penalty is explored in depth, as well
as the lack of viability of the country's penitentiary system, which constantly censures
the constitutional principle of human dignity, a situation that makes it absolutely
necessary to rethink the criminal policy that governs our country.
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