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RESUMEN

Antecedentes: La Constitucion Politica consagré la estabilidad laboral como un
principio minimo fundamental propio de las relaciones laborales en el ordenamiento
interno, no obstante, la Corte Constitucional ha ampliado su marco de aplicacion
denominandola estabilidad laboral/ocupacional reforzada, imponiendo asi a la parte
contratante un requisito adicional para la terminacion del contrato. En la actualidad
la incertidumbre suscita frente a la poblacién migrante en condicion irregular, toda
vez que no existe un pronunciamiento analogo que otorgue certeza para la
proteccion de las garantias laborales. Adicionalmente, como antecedente se tiene
la antinomia constitucional que subsiste entre la Corte Constitucional y la Corte
Suprema de Justicia frente a la estabilidad reforzada por salud.
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Objetivos: el objetivo principal de este capitulo era determinar si le resulta aplicable
el principio de estabilidad laboral/ocupacional reforzada por razones de salud a la
poblacion migrante venezolana en condicion irregular, por lo que como objetivos
especificos se evalud la condicién de migrante irregular desde el reconocimiento de
garantias a nivel interno, se fundamenté el principio de estabilidad
laboral/ocupacional reforzada desde la jurisprudencia de la Corte Constitucional y
por ultimo, se estudid la constitucionalizacion y convencionalizacion del derecho
laboral en Colombia.

Materiales y Métodos: se utilizo la investigacion histérico-hermenéutica, toda vez
gue el objeto recae en la interpretacion del sentido profundo de la Ley 361 de 1997,
mediante el enfoque cualitativo, en atencion a la realidad subjetiva y dinamica de
los aspectos que se investigan y el método hermenéutico. Esta investigacion uso la
técnica de recoleccion de informacion: analisis documental; para ello se analizan las
sentencias de la Corte Constitucional y la Corte Suprema de Justicia, en atencion a
la antinomia constitucional que se vislumbra del tema objeto de investigacion.
Adicional, se estudia la ley expedida por el gobierno nacional para personas
discapacitadas, asi como la finalidad teleolégica de la Constitucion Politica y los
postulados doctrinales de organismos internacionales.

Resultados: los resultados de mayor relevancia consiste en el supuesto que
jurisprudencialmente no se tiene ningan antecedente similar aplicable, empero las
decisiones adoptadas via jurisprudencia y a nivel internacional han reconocido el
caracter fundamental de este principio y la categoria de migrante como sujeto de
especial proteccién constitucional, por lo que la Corte Constitucional ha aplicado en
otros eventos una estabilidad en el empleo, como lo es por maternidad. Asi mismo,
frente a la estabilidad laboral por razones de salud se obtuvo como resultado la
aplicabilidad de las posturas de la Corte Constitucional, por ser mas garantes, por
ir de acorde a los principios del derecho laboral y en virtud de los principios del
iusnaturalismo de favorabilidad y racionabilidad.

Conclusiones: en atencion a los principios de solidaridad social y progresividad en
la proteccion de los derechos laborales, asi como a la constitucionalizacion y
convencionalizacion del derecho laboral, resulta inminente la aplicabilidad de este
principio a la poblacion migrante irregularizada. Asi las cosas, esta garantia laboral,
como todas aquellas reconocidas y aplicadas por las Altas Cortes tienen una
naturaleza constitucional, e inclusive convencional, ya sea por aplicacion directa o
por su relacion con otros principios y garantias de origen humano, por ende, son
garantias que dependen de la condicion de ser humano e impiden ser objeto de
limitacion por razones de sexo, raza o nacionalidad.
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ABSTRACT
Background: the Political Constitution enshrined labor stability as a fundamental
minimum principle of labor relations in the internal order, however, the Constitutional
Court has expanded its application framework calling it reinforced labor/occupational
stability, thus imposing an additional requirement on the contracting party for the
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termination of the contract. Currently, uncertainty arises in the face of the irregular
migrant population, since there is no analogous pronouncement that grants certainty
for the protection of labor guarantees. Additionally, as background, there is the
constitutional antinomy that subsists between the Constitutional Court and the
Supreme Court of Justice in the face of stability reinforced by health.

Objective: the main objective of this chapter was to determine if the principle of
labor/occupational stability reinforced for health reasons is applicable to the
Venezuelan migrant population in an irregular condition, so as specific objectives,
the status of irregular migrant was evaluated from the recognition of guarantees at
the internal level, the principle of reinforced labor/occupational stability was based
on the jurisprudence of the Constitutional Court and finally, the constitutionalization
and conventionalization of labor law in Colombia was studied.

Materials and Methods: the historical-hermeneutic research was used, since the
object lies in the interpretation of the deep meaning of Law 361 of 1997, through the
qualitative approach, in attention to the subjective and dynamic reality of the aspects
that are investigated and the hermeneutic method. This research used the
information collection technique: documentary analysis; For this, the sentences of
the Constitutional Court and the Supreme Court of Justice are analyzed, in attention
to the constitutional antinomy that is glimpsed of the subject under investigation.
Additionally, the law issued by the national government for disabled people is
studied, as well as the teleological purpose of the Political Constitution and the
doctrinal postulates of international organizations.

Results: the most relevant results consist of the assumption that, jurisprudentially,
there is no similar applicable precedent, however, the decisions adopted through
jurisprudence and at the international level have recognized the fundamental nature
of this principle and the category of migrant as a subject of special constitutional
protection, therefore that the Constitutional Court has applied stability in employment
in other events, such as maternity. Likewise, in the face of job stability for health
reasons, the applicability of the positions of the Constitutional Court was obtained
as a result because they are more guarantors, because they are in accordance with
the principles of labor law and by virtue of the principles of natural law of favorability
and reasonableness.

Conclusions: in response to the principles of social solidarity and progressivity in
the protection of Ilabor rights, as well as the constitutionalization and
conventionalization of labor law, the applicability of this principle to the irregular
migrant population is imminent. Thus, this labor guarantee, like all those recognized
and applied by the High Courts, have a constitutional and even conventional nature,
either by direct application or by their relationship with other principles and
guarantees of human origin, therefore, they are guarantees that depend on the
condition of being human and prevent being subject to limitation for reasons of sex,
race or nationality.
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