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RESUMEN (extenso minimo de 500 palabras y maximo 1000 palabras)

Antecedentes: Sobre el medio de control de nulidad y restablecimiento del
derecho, se conocieron aspectos conceptuales legales y teleolégicos asi como
caracteristicas del mismo. De igual forma, se estudié a la teoria de los motivos y
las finalidades como producto de la jurisprudencia del Consejo de Estado
colombiano, la cual propone de manera dinamica la forma de escoger la accion
contenciosa procedente de acuerdo a lo que el interesado quiere lograr, teniendo
en cuenta: i) el contenido de los actos acusados, ii) los efectos de declaratoria de
nulidad vy iii) la relacion del accionante con sus efectos. Asi las cosas, a través de
la teoria de los moviles y las finalidades se pretenden diferenciar entre el medio de
control de simple nulidad o el medio de control de nulidad y restablecimiento del
derecho. Asimismo, la necesidad e insuficiencia del medio de control esta
sustentada segun Hernandez-Mendible (2020), en que se dieron indicios de
persecucion politica suficientemente grave, precisa y concordante como para
concluir que se tratdé de una decisién estatal discriminatoria, sin que se pueda
dejar de reconocer la conducta del propio Estado al minimizar la lesion, mediante
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la posterior anulacién de la medida sancionatoria con el medio de control
contencioso (Hernandez-Mendible, 2020).

Objetivos: el objetivo principal de este ensayo fue reflexionar sobre la necesidad
e insuficiencia de la nulidad y el restablecimiento del derecho, frente a la facultad
administrativa sancionatoria de la Procuraduria General de la Nacion contra
servidores publicos elegidos popularmente y la disyuntiva con el Derecho
Interamericano.

Materiales y Métodos: se desarrolld6 un andlisis teérico desde la revision
sistematica de literatura del caso Petro Urrego a nivel del Sistema Interamericano
y de derecho interno desde la perspectiva de la Corte Interamericana de Derechos
Humanos (Corte IDH), la Comision Interamericana de Derechos Humanos (CIDH),
el Consejo de Estado como Alta Corte colombiana en materia contenciosa
administrativa y de la Procuraduria General de la Nacion — PGN. Asimismo, se
sefalaron aspectos conceptuales, legales y teleologicos importantes sobre el
medio de control bajo estudio. Lo anterior, se logré a partir del método de estudio
bibliografico y de fuentes secundarias publicadas en bases de datos institucionales
asi como de revistas y motores de busqueda como Google Académico, Scielo,
Xperta, Legis, ProQuest, E-Libro, entre otras.

Resultados: De los resultados encontrados a partir de la doctrina y la
jurisprudencia de la Corte IDH, especificamente Sentencia del 08 de julio de 2020:
caso Petro Urrego vs Colombia, se conocio6 de los votos disidentes de la sentencia
de la Corte IDH (2020), que el medio de control de nulidad y restablecimiento del
derecho a nivel interno en Colombia no es suficiente porque ignoran la verdadera
motivacion del desvio de poder, que es la discriminacion, los indicios de
persecucion politica, la afectacion en la confianza de los electores de la victima, la
mancha en la opinibn puablica, que degenera en un hecho de “practica
manipuladora del ordenamiento juridico” y una decision discriminatoria estatal. No
obstante, afortunadamente la Corte IDH tiene el principio de complementariedad
como fuente de derecho para hacer seguimiento de las normas convencionales
ratificadas en el derecho interno de los paises parte del Sistema Interamericano de
Derechos Humanos. Igualmente, por razén de este mandato de optimizacion se
espera que el Estado colombiano brinde informe completo y detallado de las
medidas de cumplimiento implementadas en pro de dar cumplimiento a la
sentencia de la Corte IDH (2020), hasta entonces, el caso Petro Urrego vs. Nacion
colombiana no podra concluirse y cerrarse en sede internacional.

Conclusiones: El medio de control de nulidad y restablecimiento del derecho
resulta tan importante dentro de un ordenamiento juridico porque evita que los
actos administrativos irregulares de las dependencias del Estado continten
produciendo efectos juridicos sobre los administrados. Sin embargo, la necesidad
e insuficiencia del medio de control de nulidad y el restablecimiento del derecho a
causa de la disyuntiva a nivel interamericano y de derecho interno sobre la
facultad administrativa de sancionar a servidores publicos elegidos popularmente,
es de los grandes problemas para poder brindar una reparacion integral aunada al
restablecimiento, pues no se puede generar ni garantizar la no repeticion.
Ademas, la Corte IDH (2020) asegurd que no se puede abusar de la nulidad y el
restablecimiento del derecho al tratar de arreglar con este medio de control el
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abuso de poder que pudiera presentar el Estado en contra de sus administrados,
generando una “guerra de derecho” donde los medios contenciosos se convierten
en un instrumentos vengativo o de proteccion a las intenciones plagadas de
politica arbitraria y de mermelada. De ahi que, “se deba exigir a los Estados el
méaximo cuidado, transparencia y prudencia posibles cuando se trate de investigar,
acusar y sancionar a personas con alto protagonismo politico, pues de lo contrario,
en lugar de luchar contra las distintas manifestaciones de corrupcién, se estaria
estableciendo un marco inquisitorial para menoscabar una lucha politica sana y
democratica” (Corte IDH, 2020); (Hernandez-Mendible, 2020).
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ABSTRACT
Background: On the means of control of nullity and reestablishment of the right,
legal and teleological conceptual aspects were known, as well as its
characteristics. In the same way, the theory of motives and purposes was studied
as a product of the jurisprudence of the Colombian State Council, which
dynamically proposes the way to choose the appropriate contentious action
according to what the interested party wants to achieve, taking into account: i) the
content of the accused acts, ii) the effects of the declaration of nullity and iii) the
relationship of the plaintiff with its effects. Thus, through the theory of motives and
purposes, it is intended to differentiate between the means of control of simple
nullity or the means of control of nullity and restoration of the right. Likewise, the
need and insufficiency of the means of control is supported according to
Hernandez-Mendible (2020), in which there were indications of political persecution
serious enough, precise and concordant to conclude that it was a discriminatory
state decision, without being able to stop recognizing the conduct of the State itself
by minimizing the injury, through the subsequent annulment of the sanctioning
measure with the means of contentious control (Hernandez-Mendible, 2020).
Objective: The main objective of this essay was to reflect on the need and
insufficiency of the nullity and reestablishment of the law, in the face of the
sanctioning administrative power of the Attorney General's Office against popularly
elected public servants and the dilemma with Inter-American Law.
Materials and Methods: A theoretical analysis was developed from the systematic
literature review of the Petro Urrego case at the level of the Inter-American System
and internal law from the perspective of the Inter-American Court of Human Rights
(IACHR Court), the Inter-American Commission on Human Rights (IACHR), the
Council of State as the Colombian High Court in contentious administrative matters
and the Office of the Attorney General of the Nation — PGN. Likewise, important
conceptual, legal and teleological aspects about the means of control under study
were pointed out. The foregoing was achieved from the bibliographic study method
and secondary sources published in institutional databases as well as journals and
search engines such as Google Scholar, Scielo, Xperta, Legis, ProQuest, E-Libro,
among others.



®ZSIMON BOLIVAR POSGRADOS

Results: From the results found from the doctrine and jurisprudence of the Inter-
American Court, specifically Judgment of July 08, 2020: Petro Urrego vs. Colombia
case, the dissenting votes of the Inter-American Court judgment (2020) were
known, which the means of nullity control and restoration of the law at the internal
level in Colombia is not enough because they ignore the true motivation for the
misuse of power, which is discrimination, signs of political persecution, the
affectation of the trust of the victims' voters , the stain on public opinion, which
degenerates into a fact of "manipulative practice of the legal system" and a state
discriminatory decision. However, fortunately, the Inter-American Court has the
principle of complementarity as a source of law to monitor the conventional norms
ratified in the domestic law of the countries that are part of the Inter-American
Human Rights System. Likewise, due to this optimization mandate, it is expected
that the Colombian State will provide a complete and detailed report on the
compliance measures implemented in order to comply with the ruling of the Inter-
American Court (2020), until then, the case of Petro Urrego vs. Colombian Nation
will not be able to conclude and close in international headquarters.

Conclusions: The means of control of nullity and restoration of the right is so
important within a legal system because it prevents irregular administrative acts of
State agencies from continuing to produce legal effects on the administered.
However, the need and insufficiency of the means of nullity control and the
reestablishment of the right due to the dilemma at the inter-American level and
domestic law regarding the administrative power to sanction popularly elected
public servants, is one of the great problems to be able to provide comprehensive
reparation coupled with restoration, since non-repetition cannot be generated or
guaranteed. In addition, the Inter-American Court (2020) assured that the nullity
and restoration of the right cannot be abused when trying to fix with this means of
control the abuse of power that the State could present against its administrators,
generating a “war of law” where contentious means become a vindictive or
protective instrument for intentions riddled with arbitrary politics and jam. Hence,
“the States should be required to take the utmost care, transparency and prudence
possible when it comes to investigating, charging and punishing highly politically
prominent people, otherwise, instead of fighting against the different manifestations
of corruption , an inquisitorial framework would be being established to undermine
a healthy and democratic political struggle” (International Court of Human Rights,
2020); (Hernandez-Mendible, 2020).
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