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RESUMEN

El presente es un trabajo de investigacidon documental presentado para optar al
titulo de Magister en Derecho Procesal, de analisis y reflexiones acerca de las
competencias del defensor de familia en materia de alimentos, custodia y visitas,
el objetivo del mismo es Analizar las garantias procesales de que gozan los
menores y las partes, es decir, quienes son los padres de tales menores, en la
fijacion de la cuota de alimento, custodia y visitas por parte de los Defensores de
Familia, asi como identificar los antecedentes juridicos de la fijacién de cuota de
alimentos, custodia y visitas ante el defensor de familia; identificar los derechos
fundamentales que inciden en la fijacion de cuota de alimentos, custodia y visitas
ante el Defensor de Familia; identificar cual es la naturaleza de la fijacion de cuota
de alimentos, custodia y visita ante el Defensor de Familia; identificar el
procedimiento que llevan a cabo los Defensores de Familia para fijar la cuota de
alimentos, custodia y visita de los nifios, nifias y adolescentes; y establecer cudl es
la capacidad probatoria de las partes en la fijacion de la cuota de alimentos,
custodia y visitas ante los Defensores de Familia; con el proposito de determinar el
régimen juridico aplicable, descubrir la forma en que se esta llevando a cabo por
los Defensores de Familia en Colombia y determinar las garantias procesales de
gue gozan las partes y los menores en la fijacion de cuota de alimentos, custodia y
visitas por los defensores de familia, para evitar asi que nazcan a la vida juridica
actos arbitrarios, lesivos de derechos fundamentales de los nifios, nifias y
adolescentes y el derecho de defensa de los padres. Para lograrlo se utilizé el tipo
de investigacion exploratoria, descriptiva y documental, bajo el método inductivo,
reflexivo, partiendo de la base tedrica de conceptualizacion del defensor de
familia, desde la creacion de esta figura en el ordenamiento juridico colombiano, y
demas normas legales que lo regulan y que sefialan la manera en que éste debe
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proceder, teniendo como poblacién de este estudio los casos que se han ventilado
ante los Defensores de Familia en materia de custodia, alimentos y visitas. Se
obtuvo por resultado la identificacion de un vacio legal normativo en cuanto al
establecimiento de criterios absolutamente certeros por medio de los cuales los
defensores de familia puedan guiarse para efectuar la fijacion de alimentos,
custodia y visitas, tal vacio existe y ha sido identificado también de manera
jurisprudencial por las altas Cortes de Colombia, es decir, Corte Constitucional y
Corte Suprema de Justicia en su Sala de Casacion Civil a través de sus diferentes
pronunciamientos judiciales, sin que hayan hecho algo estas Instituciones por
subsanarlo toda vez que su génesis radica en el poder Legislativo colombiano y el
mismo persiste en la actualidad. Se concluye que se hace necesario introducir en
la legislacion estos elementos guiadores del defensor de familia para asi facilitarle
su labor en materia de fijacion de alimentos, custodia y cuidados personales y
visitas, pues en la actualidad no existen parametros o criterios claros que permitan
gue este funcionario se oriente para realizar sus labores respecto de estos temas.
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ABSTRACT

This is a scientific documentary research paper which has been done to qualify for
the title of Magister en Derecho Procesal, it is made by analysis and reflections on
the competences of the family defender in matters of maintenance, custody and
visits, the objective of this research is to analyze the procedural guarantees that
are given to the children and the parties, who are the parents of children involved
in these prosecutes, which their objective is setting the quota for food, custody and
visits by the Family Defenders, as well as identifying the legal background of the
quota setting of food, custody and visits before the family defender; also this
research finds out the fundamental rights that affect the Family Defender functions
setting maintenance quota, custody and visitation fees; the purpose of the research
is also to identify what is the nature of the of food quota fixation suits, custody and
visitation fees suits which are decided by the Family Defender; and also to identify
the procedure carried out by Family Defenders to set the food quota, custody and
visitation of children and adolescents; and establish what is the probative capacity
of the parties in setting the quota for food, custody and visits, matters which are
argued before the Family Defenders; with the purpose of determining the
applicable legal regime, discovering how it is being carried out by Family
Defenders in Colombia and determining the procedural guarantees enjoyed by the
parties and minors in setting the maintenance quota, custody and visits by family
defenders, in order to avoid arbitrary acts, which damage the fundamental rights of
children and adolescents and the right of defense of parents. To achieve these
goals we didn exploratory, descriptive and documentary research, using the
inductive, reflective method, starting from the theoretical basis of conceptualization
of the family defender, since the creation of this figure in the Colombian legal
system, and other legal norms that regulate and indicate the way in which Family
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Defender should proceed, it was taken as population of this study legal suits that
have been decided by Family Defenders in matters of custody, food and visits. The
result was the identification of a legislative gap in terms of the establishment of
absolutely certain criteria to guide family defenders to fixate of food quota, custody
and visits, this legislative gap exists and has also been identified in jurisprudential
manner by the high Courts of Colombia, like the Constitutional Court and the
Supreme Justice Court in its Civil Cassation Chamber through their different
judicial pronouncements, without these Institutions having done anything to correct
it since its genesis lies in the Colombian Legislative Power and it persists today. It
Is concluded that it is necessary to introduce these guiding elements into legislation
to guide the family defender in order to facilitate his work in the matter of fixing food
quota, custody and personal care and visits, because at present there are no clear
parameters or criteria to guide Family Defenders on their work on these issues.
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