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RESUMEN

Con esta investigacion, se pretendio profundizar acerca del concepto de soberania
nacional como elemento del estado, que permite tener independencia en la creacion
de normas internas y politicas publicas, que favorezcan los intereses propios del
pais, asi como la autonomia para suscribir acuerdos con otros paises en virtud de
convenios de doble tributacion.

Durante el desarrollo de la investigacion, se demostré la influencia de la doctrina de
la OCDE sobre la potestad tributaria de Colombia, a través de recomendaciones y
directrices, emitidas por la Organizacion para la Cooperacion y el Desarrollo
Econdmicos, que han sido acogidas por Colombia en sus reformas tributarias,
desde el inicio del proceso de adhesion como pais miembro, logrando por medio de
este acatamiento su vinculacién a la organizacion en el afio 2020.

También se observo la limitacién de la soberania nacional en la suscripcion de
convenios de doble tributacién bajo el modelo de la OCDE, el cual favorece a paises
desarrollados y que, en aras de inversion extrajera y seguir perteneciendo a la
Organizacion para la Cooperacion y el Desarrollo Econémicos, Colombia decidio
aceptar los comentarios e interpretacion de la OCDE sobre estos Convenio de doble
imposicion, sin lograr un verdadero acuerdo entre paises donde cada uno pueda
aportar clausula al convenio, sino que se utiliza un modelo elaborado y nutrido por
esta organizacion.
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Se desarrolld un
comparativo de la normatividad interna tributaria y los cambios efectuados en los
convenios de doble imposicion (CDI) bajo el modelo de la OCDE,
para analizar la modificacion de los aspectos tributarios relevantes en la declaracion
de renta y complementarios que se incorporan dentro del tratado internacional y su
favorabilidad en el caso colombiano.

Con lo anterior, se logré concluir que, en efecto, la OCDE a través de su doctrina
materializada en “recomendaciones” y de la presion ejercida para que Colombia se
incluyera como miembro de la organizacion, ha restringido de cierto modo la libertad
legislativa del estado para crear normas internas conforme a su propio andlisis
juridico econdémico, lo cual ha conllevado a que las reformas tributarias se realicen
conforme a los lineamientos de la organizacién. Asi mismo, se observo que la
suscripcion de CDI se realiza bajo el contexto de lograr una mayor inversion y menor
evasion, pero aceptado los comentarios y el modo de interpretacién que la OCDE
imponga sobre tal convenio, limitado la soberania de Colombia para modificar o
adecuar los convenios con paises en desarrollo de una manera méas equitativa.

Este trabajo de investigacion fue de relevancia constitucional e interés general,
teniendo en cuenta que la soberania es un elemento esencial del Estado que otorga
potestad al gobierno nacional para tomar medidas autbnomas que permitan el
mejoramiento del pais mediante el cumplimiento de objetivos de desarrollo
sostenible, conforme a la vision de las necesidades propias, la cual ha sido limitada
en aras de favorecer intereses politicos y de seguir perteneciendo a la OCDE en los
términos que ella establezca, sin tener mayor andlisis de su conveniencia nacional,
al tratar de aplicar doctrina fiscal de paises con distinta necesidad tributaria.

Palabras Clave: Soberania, potestad tributaria, limitacion, convenios.

ABSTRACT

he purpose of this research was to deepen the concept of national sovereignty as
an element of the state, which allows independence in the creation of internal rules
and public policies that favor the country's own interests, as well as the autonomy to
enter into agreements with other countries under double taxation agreements.

During the development of the research, the influence of the OECD doctrine on
Colombia's tax authority was demonstrated, through recommendations and
guidelines issued by the Organization for Economic Cooperation and Development,
which have been accepted by Colombia in its tax reforms, since the beginning of the
process of accession as a member country, achieving through this compliance its
linkage to the organization in the year 2020.
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It was also observed the

limitation of national sovereignty in the subscription of double taxation agreements
under the OECD model, which favors developed countries and that, for the sake of
foreign investment and to continue belonging to the Organization for Economic
Cooperation and Development, Colombia decided to accept the comments and
interpretation of the OECD on these double taxation agreements, without achieving
a true agreement between countries where each one can contribute clauses to the
agreement, but using a model developed and nurtured by this organization.

A comparative of the internal tax regulations and the changes made in the double
taxation agreements (DTA) under the OECD model was developed, to analyze the
modification of the relevant tax aspects in the income tax return and complementary
tax returns that are incorporated within the international treaty and its favorability in
the Colombian case.

With the above, it was concluded that, in effect, the OECD through its doctrine
materialized in "recommendations” and the pressure exerted for Colombia to be
included as a member of the organization, has restricted in a certain way the
legislative freedom of the state to create internal rules according to its own economic
legal analysis, which has led to the tax reforms to be made according to the
guidelines of the organization. Likewise, it was observed that the subscription of CDI
is made under the context of achieving greater investment and less evasion, but
accepted the comments and the way of interpretation that the OECD imposes on
such agreement, limiting the sovereignty of Colombia to modify or adapt the
agreements with developing countries in a more equitable manner.

This research work was of constitutional relevance and general interest, taking into
account that sovereignty is an essential element of the State that grants power to
the national government to take autonomous measures that allow the improvement
of the country through the fulfilment of sustainable development objectives,
according to the vision of its own needs, which has been limited in order to favor
political interests and to continue belonging to the OECD in the terms that it
establishes, without further analysis of its national convenience, when trying to apply
fiscal doctrine of countries with different tax needs.

Key words: Sovereignty, taxation power, limitation, agreements.
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