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RESUMEN

El documento a continuacion constituye un bosquejo en la legislatura concerniente a la
conversion de la accion penal (AP), asi como las garantias que contiene esta figura juridica
junto la implementacion del acusador privado dentro del proceso abreviado. En este
sentido, el ejercicio de la AP era una funcion exclusiva por parte de la Fiscalia,
posteriormente se implementd la opcidn de que la victima pudiese solicitar la conversion, y
fuese ella quien tomara el papel de fiscal y con ello se diera avance en el proceso. Esta
forma novedosa se regula por la expedicion de la Ley 1826 de 2017, norma que admite la
posibilidad de solicitar la conversién. Esta figura, que si bien tiene como objeto el depura
miento procesal y la descongestion de despachos juridicos y centros penitenciarios todavia
es desconocida a nivel general incluso entre operarios judiciales y abogados. Existe
entonces la necesidad de escudrifiar el alcance de este sistema a fin de aprovecharlo y
lograr la depuracién que tanto se desea y que necesita el andamiaje juridico colombiano.
En este aspecto las posiciones de los juristas son encontradas, pues también existe la
posibilidad de que el proceso penal le falle a la victima, incluso cuando la conversién esta
disefiada especificamente a ayudarla, asi como ofrece ciertos beneficios a los procesados,
en este aspecto se requiere un analisis que estudie estos paralelos y los contrate con la

realidad procesal de nuestro pais.

Si bien el sistema procesal relegaba el ejercicio de la accion penal como potestad Unica
concerniente al gobierno, tal como era antes de la promulgacién del Acto Legislativo 06 de
2011. Esta ventaja juridica que tiene de momento la victima del delito para ejercer la accion
penal directamente, se constituye entonces, como un beneficio procesal que a su vez le da
importancia a la victima como sujeto adscrito a los Derechos Humanos (DDHH) en el

contexto normativo internacional. Es probable que muchos sectores dentro de las ramas



del poder publico, entre ellos, miembros de la FGN, no estén de acuerdo con la conversién
de la accién penal, sin embargo, la fusibn de etapas procesales como la audiencia
concentrada constituye definitivamente un mecanismo de ahorro en todo sentido. De igual
manera, la implementacién y eficacia de las garantias procesales de la conversiéon penal
conlleva a un desafio estatal pues dicha conversién puede concurrir en un desequilibrio
para las victimas que no logren acceder a los servicios de un defensor de oficio y/o
representante que los asesore y acompafie en este proceso, frente a quienes si pueden
costearse una defensa propiamente dicha que resguarde sus intereses. Por estas razones,
es de vital importancia, que, desde la academia, se analicen los esquemas procesales
penales vigentes y sus paralelos y diferencias, pues, existen delitos que solo podran
investigarse a través del procedimiento especial abreviado y otros que tan solo podran
investigados a través del ordinario.

Asi mismo, el ensayo que contenido en estas lineas recuerda que el derecho penal también
se constituye como instrumento de la politica criminal estatal al servicio de los intereses de
ciertos sectores de la sociedad que tienen la posibilidad de legislar, creando tipos penales
gque no representan verdaderas disfunciones sociales y estableciendo esquemas
procesales que venden sensaciones vacias de efectividad, cuando en realidad operan
Unicamente frente a ciertos delitos que son de mayor repeticién, pero no tienen la entidad
lesiva de otras conductas antijuridicas cometidas por sectores sociales donde el derecho

penal es mas contundente.
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ABSTRACT

The following document constitutes an outline in the legislature concerning the conversion
of the criminal action (AP), as well as the guarantees contained in this legal figure together
with the implementation of the private accuser within the abbreviated process. In this sense,
the exercise of the PA was an exclusive function on the part of the Prosecutor's Office, later
the option was implemented that the victim could request the conversion, and it was she
who would take the role of prosecutor and with it progress would be made in the process.
This novel form is regulated by the issuance of Law 1826 of 2017, a rule that admits the
possibility of requesting the conversion. This figure, which although its purpose is the
procedural purification and decongestion of legal offices and penitentiary centers, is still
unknown at a general level, even among judicial workers and lawyers. There is then the
need to scrutinize the scope of this system in order to take advantage of it and achieve the
purification that is so desired and that the Colombian legal framework needs. In this aspect,
the positions of the jurists are found, since there is also the possibility that the criminal
process fails the victim, even when the conversion is specifically designed to help her, as
well as offers certain benefits to the accused, in this aspect it is requires an analysis that

studies these parallels and contrasts them with the procedural reality of our country.

Although the procedural system relegated the exercise of criminal action as the only power
concerning the government, as it was before the promulgation of Legislative Act 06 of 2011.
This legal advantage that the victim of the crime has at the moment to exercise criminal
action directly , is then constituted as a procedural benefit that in turn gives importance to
the victim as a subject attached to Human Rights (HR) in the international normative context.
It is likely that many sectors within the branches of public power, including members of the
FGN, do not agree with the conversion of the criminal action, however, the merger of

procedural stages such as the concentrated hearing definitely constitutes a mechanism of



savings in every way. Similarly, the implementation and effectiveness of the procedural
guarantees of criminal conversion entails a state challenge, since said conversion may
concur in an imbalance for victims who are unable to access the services of a court-
appointed defense attorney and/or representative who advise and accompany you in this
process, against those who can afford a proper defense that safeguards their interests. For
these reasons, it is of vital importance that the academy analyze the current criminal
procedural schemes and their parallels and differences, since there are crimes that can only
be investigated through the abbreviated special procedure and others that can only be

investigated through from the ordinary.

Likewise, the essay contained in these lines recalls that criminal law is also constituted as
an instrument of state criminal policy at the service of the interests of certain sectors of
society that have the possibility of legislating, creating criminal types that do not represent
true social dysfunctions and establishing procedural schemes that sell empty sensations of
effectiveness, when in reality they only operate against certain crimes that are more
repetitive, but do not have the damaging entity of other unlawful behaviors committed by

social sectors where criminal law is more forceful.
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